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THE NATURALIZATI ON QUESTION.

- '
Attermey=Generanl Black’s Opinion upon Exe
patriation and Naturalization,
WagniNaToN, Monday, Jualy 18.

Attorney-General Brack has, in compliance
with the request of the President of the United States,
yendered an opinion In the case of CirisTIAN Erxer,
& native of Hanover, and who emigrated to this coun-
Ry in 1831, when he was about ten years of age.

This subject was recently made the basis of a com-
munication to our Minister at Berlin, who was in-
strucled to demand the release of Mr, EENsT.

It appears that he was nafuralized last February,
and in Blareh, after procuring a regular passport, he
went back to Hancver on a temporary visit. Ile had
been in the village waiere he was born aboul three
weeks, when he was arrested, carried to the nearest
military station, forced into the Hanoverian army, and

here ke is at the present time, untble to return home
o his family and business, but compelled against hls

wilt to perforra military service. '
The Attorney Genera! says that this is a case which

makes 1t necessary for the Governminent of the Unlted
Siales to interfere promptly and decisively, or ac-
knowledge that we have no power to protect natural-
{zed eitizens when they return to their native coun-
try, under any circumstances whatever. What you
will do must of course depend upon the iaw of our
own country as confrolled and modified by the iaw of

nations, (he Constitution of the United Sti'es and the
acis of Congress,

Tue natural rights of every free person who owes
no cebts, and is not guilty of any ciime, to leave the
country of his birth, and in gued falth, and for an
honest purpose—the priviiege of throwing off his nat-
ural allegiance, and subdatituting another alieglance
in its place—the general right, in one word, to expa-
triation, is incontestible, Iknow that the common
Jaw of Epgland denies it; that the judicial decisions
of that country are oppnsed to it, and that some of
our own Courts, misled by British authority, have ex-
prested (though not very decisively) the same opin-
ion. But all this is very far from setiling the question,

The Mupicipal Code of England is not one of the
sources from which we derive our knowledge of in-
ternational law, We take it from natural reason and
justice, from writers of known wisdom, and from the
practice of civihzed nations. All thess are oppased
to the doctrine of perpetaal allegiance. Itistooinju-
rious to the general interests of mankind to be toie-
rated. Justice denies that men stiould either be con-
fined to their native toil, or driven awery from it
against their will. A man may be either exiled or im-
pnsoned for an actual ofience against the law &! his
country ; but being born in it is not a crime for which
either punishment can be justly inflicted, Among
wiiters on pubiic law the preponderance in weight of
authority, as well as the majority in number, concur
with Cicxro, who declares that the right of expatria-
tion is the firmest foundation of human freedom ; and
with BINERRSHGOE, Whe utterly denies that the terri-
tory of a State is the prison of her people,

In praclice, no nation on earth walks or ever did
walk py the rule of the common law, All the coun-
tries ¢f Europe have recelved and adopted and nat-
walized the citizens of one another, Tney have all
encouraged the immigration of foreigners into their
territories, and many of them have aided the emigra-
tion of their own people. The German Siates have
conceded the existence of the right by making laws
%0 regulate its exercise, Spain and the Spanish A mer-
ican States have alwaysrecognized it. England, by
& recent statute (7 and & Vic,) nas established a per-
manent system of naturalization in the very teeth of
her common-1aw rule,

France has done the same, and besides that has de
clared that in the Code Napoleon (Art. 17) that the
qualily of a Frenchman will be lost by naturalization
in & foreign country. There is no Government in
Europe or America which practically denies the rigat,
Here in the United States the thought of giving it up
eannot be entertained for amoment  Upon that prin-
eiple this country was populated. We owe to it our
existence as a nation. Ever since our independence
we have upheld and maintained it by every furm of
words and acfs. We have c-nstantly proinised ful)
and complete protection to all persons who shonld
come here and seck it by renouncing their natural ai.
legiance and transferring their fealty to us. We stand
plecged to it in the face of the whole worid, Upon
the faith of that pledge miilions of persons have staked
their most impcrtant interests. If we repudiate it
Aow, or spare ¢ne atom of the power which may bs
2ecersary to redeem it, we shall be guilty of paridy
g0 gross that no American can witness it without a
jeehng of intolerable shame.

Expatriation includes not only emigration out of
ene’s natural country, but naturatization in the coun-
iry adopted a5 a future residence. Wnen we prove
the right of 2 wan {o expatriate himself, we esteb-
lsh tre lawful authority of the country in which he
gettles to naturalize him, if the government pieases,
‘What, then, is naturalization ? There is no dispute
aboutthe meaning of it, The derivaticn of the word
atone makes it plain, All lexicographers and all ju-
yists defire it one way. In its popular etymological
and 1awful sense it signifies the act of adopting a ).
eigner ard clothing him with &ll the vrivileges of a
native citizen or subiect,

Tuere can be no douit that naturaliz :tion does, pro
Jacto, place the native and adoptea citizen in precise-
iy iRe same relations with the Government under
w hicn they live, excep! so far as the express and posi-
jive law of the country has madea distinciion infavar
of one or the other. In some countriesimmigration
hiat been s0 encouraged by giving to adopted citizans
certain imunities and privileges not enjoyed by na-
tives, In most, however, political favors have zone
ine other way, Here none but a native can b2 Presi-
gent, In some of our Sta'es foreign-born citizens are
inelipgible to the oflice of Governor, and in one of them
they cannot even vote for two years after they are
Laturajized., But If these restrictions nad no! been
expressiy made by positive enaciment, they certsiniy
'would not have existed,

In regard to the protection of our citizens in their
7ighis at hcme and abroad, we have no law which di
vyldes them into classes, or makes any difference
whatever between them, A natlve and a naturalized
Anmerican may therefore go forthi with equal secwity
uver every sed and through every land under heaven,
iocludiz g the country in whaich the latter was born.
Either of them mav be taken up under a debt con-
teacted, or a crime committed Dy himsell; but bail
are absolutely free from all pohtical obligatioas to
every countiy but tiielr own, They are both of them
Amwmerican citizens, and their exclusive allegiance is
cue fo the Government of the Uantted Siates. One of
tnem never did owe fealty elsewhere, and the other,
at the time of his naturalization, solemnly aad rigit-
fully, in pursuance of public law and municipalre.
gulation, thiew off, renounced and abjured forever all
aliegiance to every foreign prince, potentate, State
zbd sovereignty whatever, and especially to that sov-
ereign whose subject he had previously been, 1fthis
¢id not work a solution of every political {ie which
bound hiin to his pative country, then our naturalizi.
tion laws are g bitter mockery, and the oath we ad-
minister to foreigners 1s a delusion and a snare,

There have been and are now persons of a very
Ligh reputation who hold that a naturalized cilizen
ought to be protected by the Government of his
adopted country everywhere except in the couatry of
his birth ; but if he goes there, or is caught wiihin
the power of his native sovereign, his act of natu-
ralization may be treated as a mere nullity, and he
will immediately cease to have the rights of an
American citizen. This cannot be true, It has no
foundation to rest upon (and its advocates do not pre-
tend that it has any) except the dogma which denies
&ltogether the right of expatriation without the con-
gent of his native sovereign—and that is untenable,
as I think 1 have already shown,

Neither is this view supported by the practice of the
world. Ineed notsaythat our naturalization laws
are opposed to itin their whole spirit as well asia
their express words, The states of Europe are also
practically committed against it No Government
would al:ow one of its own subjects to divide his al-
legiance petween it and another sovereign, for they
all know that no man can serve tao masters, In I2a-
Yope, as well us here, the allegiance demanded of a
natuialized resident must have been always under-
stood as exclusive. 'There are nol many cases on
1ecord, but what few we find are uniform aud clear,
One ALBERTI, & Frenchman, naturalized here, went
back snd was arrested for an offence against tae mili-
tary lew, which none except a French subject coud
commit ; but he was discharged when his nations}
ehaiacter as an Americaa citizen was showa,

A M. AvTuRR, 8 native of Bavaria, afier beiug na-
turalized in America, and living here for many years,
dete:mined upon retirning to his native country and
yeguining his original political status, The Beva.ian
Government, 8o far from ignoring his naturaiization,
expressed a doubt whether he could bereavopted
there, Butthe most decisive fac’ which bistory re-
eo1ds is the course of the British and American Gov-
ernmenis during the war of 1612. The Prince Re-
gent proclalmed it as hie determination that every na-
uve-born subject of the British Crown taken priscner
whiie serving in the American ranks should be tried
and executed as a traitor to his lawful sovereign,

This was undoubtedly right, according to the com.
reon law doctrine, The King of Eagland hid not
given his assent to the expatriation of those peop:e,
if the Prince Regent had a right to arrest naturalized
Eoglishmen, Scotchmen, or Irishmen, in Canada, (as
the King of Hanover arrested Mr. Eansr in his do-
minions,) and compel them to fight for him, he cer.
t2iniy had a right to hang them for fighting against
him. But Mr, Mapmox denled the whole doctrine and

zll its consequences. e immediately issued a coun-
ter proclamation, declaring that if any naturalizad
citizen of the United States should be put to death on
the pretence that he was sill a British subject, two
English prisoners should suffer in like manner by way
Of retaliation. The Prince Regent's proclamation
was never enforced in a single instance. A principie
Which our Government successfutly resisted under
ilﬁx circuinstsnces will scarcely be subamitted to
The application of these principles to sny natuval-
Ized citizen who returns to his native country is
stmple and easy enough., Heis liable, ke anyhody
elee, to be arrested for a debtor a crime, but he can-
ﬁ?t rightfully be punished for the non-performance
Ye *1“1_‘1}}’ Which is supposed to grow out of that al-
Blanfe which he has abjured and renounced, If he

Wwas a deserter from the arm .

Yy, he may be punished
nggtﬂgrs;:e$ back,because déserlion {s acrime, Q2
2t the ti af'd'.“ he was not actually in the ariny

cmbers o thoSiate Yo L (nere, Aabie, ke
share of military qut 1€, 10 Le called upon for his
cause he left the cou{ which he did not perform, be-

try befor : )
formance came round 4 ¢the time for its per

1d, he cannot justly be molested
Any arrest or detention of hirm op that acgountl ouzht

to be regarded &8 a grave offenc
untIy. ence 1o his adopted
What acts are necessary to inake 4
army 7 what constitutes the crime of miiftary desor
#i.n'? whether a person drafied, C.Onsr.:rih'ed)ur noti-
fed, but not actually scrving, may be calleq a desert
er, { he fails to report hinself ? these y;¢ (questin ;
which need not be discussed until they xrige. s
But it may be said that the government of ti3y,
as 2 right to make her own !awsand execnte then
in herown way. This is strictly true of aif 1y,
which are intended to enforce the obligations iy
purish the offences of her own people,
L But o law which operates on the injeresis ard righig

i part of the

Over

of other states or peoples must be made and e‘x“ecutt_ad
according to the law of nations, A sovercign wao
tramples upon the law of the world cannot excuge
himself by pointing to a provision in his own muni-
cipal code.” The municipal code pf eaca country is
the offspring of its own sovereign’s will, and public
Jaw must be paramount to local [aw in every question
where local laws are in conflict, 1f Hanover would
make a “eglslative decree, forbidding her peopie to
emigrate or expatriate themselves upon pain of death,
that would not take away the right of expatriation,
and any a'tempt to execute such & law upon one who
has already become an American citizen would and
cught to be met by very prompt reclamatien.

Hanover probably has some municipai regnlation of
her own by which the right of expatriation is denicd
to those of her people wio fafl to comply with certain
conditions, Assuming that such a regulation existed
in 1851, and assuming also that it was violated by Mr.
Eexsrt when he came away, the question will then
arise whether the unlawluiness of his emigration
makes his act of naturalizatizn void, as against the
Kivg of Hanover, [answer no—certainly not, lleis
an American eitizen by our Jaw, If he violated the
Jaw of Ranover which forbade him fo transfer his al-
legiance to us, then the laws of the two countries are
in conflict, and the law of natiops steps in to decide
the question upon principles and rules of its own,

By thiec public law of the world we have the un-
doubted pright to naturalize a foreigner, whether Lis
raiwural sovereign consented to his emigration or not,
In my opinion, the Hanoverian Government cannot
Justify the airest of Mr, Ernst by showing that he
emigrated contrary to the laws of that country, unless
It can also be proved that the original right of exp1-
triation derends on the consent of the natural sove-

reign, 'This last proposition I am sure no man can
establish.
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